DONNA GHARP ED ET AL.

| BLA 96- 304 thru 96-306, 96-335, 96-481 Decided Novenber 14, 1996

Appeal s from and requests to stay, a record of decision issued by the
H Centro, Galifornia, Resource Area Manager, approving a | and exchange and
right-of-way for the Mesquite Regional Landfill, CACA- 34105 and CACA-29617.

Say deni ed; record of decision affirned.

1.

Appr ai sal s-- Exchanges of Land: General | y--Federal Land
Pol i cy and Managenent Act of 1976: Exchanges--Nati onal
Environnental Policy Act of 1969: General ly

I ncl usion of an additional 400-acre tract of w | derness
land in order to equal i ze apprai sed val ues between
private and Governnent |ands included in a |land
exchange was not so environnmental ly significant as to
requi re suppl enental environnental anal ysi s.

Appr ai sal s-- Exchanges of Land: General | y--Federal Land
Pol i cy and Managenent Act of 1976: Exchanges

Apprai sal reports based upon a reasoned narket anal ysis
and use of conparabl e transacti ons were properly used
al though they were nore than 6 nonths ol d when relied
upon by BLM because there was no show ng that property
val ues had naterial |y changed since the reports were

pr epar ed.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:

Envi ronnental S at enent s-- R ght s- of - Véy: General | y- -
R ghts-of -Wy: Federal Land Policy and Managenent Act
of 1976

Expressi ons of di sagreenent were insufficient to show
error inan BS and other docunents prepared by BLM

during planning for a right-of-way and | and exchange
proposed as part of a landfill project.
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APPEARANCES  Donna and Larry Charpied, Desert CGenter, Galifornia, pro
sese; WlliamS Qurtiss, Esq., and Hank Bates, Esg., San Franci sco,
Gilifornia for Serra Qub Legal Defense Fund; Edie Harnon and Lori
Saldana, San Dego, Galifornia, for San Dego Chapter, Serra dub; John
FHtz-Grald, Esq., Glden, lorado, and Charles L. Kaiser, Esq., Denver,
Ml orado, for Gld FHelds Mning Gorporation and Arid (perations, Inc.;
Harriet Allen, Valley Center, Galifornia, for Desert Protective Gouncil,
Inc.; and Jane Melanie WIlians, Rosanund, Galifornia, for Desert dtizens
Agai nst Pol | uti on.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Donna and Larry Charpied, the Serra dub Legal Defense Fund, the
San D ego Chapter of the Serra Aub, the Desert Protective Gouncil, Inc.,
and Desert dtizens Against Pollution, have appeal ed froma February 14,
1996, decision of the Galifornia Desert Ostrict Manager, Bureau of Land
Managenent (BLM), approving a | and exchange and right-of -way grant in
connection wth construction of the Mesquite Regional Landfill. In an
order issued on July 3, 1996, we denied a request to stay issuance by BLM
of the right-of-way grant to Gld Felds Mning Gorporation and Arid
Qperations, Inc. (Gld Helds) for construction of a railroad spur;
therein, we al so consol i dated and suspended consi deration of the four
right-of-way appeal s docketed as |1 BLA Nos. 96-304 through 96-306, and 96-
335, pending action by BLMon protests | odged agai nst the | and exchange.
Those protests were denied by BLMon June 25, 1996, and tinely appeal s
taken therefromare now docketed as | BLA 96-481. Al five appeal s are now
consol i dated for decisi on because they invol ve the sane | andfill project
and raise simlar and related issues. Al parties agree that these appeal s
varrant expedited consideration as requested by BLMand Gl d H el ds, which
requests are granted; having considered the nerits of these appeals, the
requests for stay of the land exchange are denied, and BLMs record of
deci si on approvi ng both the exchange and the right-of way is affirned.

Dvision of the right-of-way question fromthe | and exchange i ssue
resulted fromthe operation of separate Departnental regul ations
governing what are generally discrete types of admnistrative action:
differing tines and procedures for appeal s of exchanges and ri ght s- of - way
are provided by 43 GR 2201. 7-1(b) (45 days to protest |and exchange), and
43 (FR 2804. 1 (30 days to appeal right-of-way issuance). Nonethel ess, the
| and exchange and the rail spur right-of-way are actions connected by the
landfill proposal. The BLMdeci sion here under revi ew saw themin that
way, and conbi ned the decisions granting the rail right-of-way and the
proposed | and exchange into a singl e deci sion record.

The BLMrecord of decision was based in part on a joint environnental
i npact statenent/environnental inpact report (BS prepared by BLMand

Inperial Qounty, Galifornia. See Decision Record at 10, 20. The landfill
is proposed to be a regional solid waste disposal facility constructed
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and operated 35 mles east of Brawey, Galifornia, adjacent to the
existing Mesquite Mne. It wll enconpass about 4,250 acres, including
approxi mately 1,750 acres currently admnistered by BLM which are the
subj ect of the | and exchange. The right-of-way grant issued by BLMfor a
termof 40 years is for construction and operation of a 5-mle | ong
railroad spur connecting the landfill to the Southern Pacific railway near
Gams, Glifornia.

Sill to be decided is a petition to stay that part of BLMs deci sion
approving the transfer of Federal lands that wll be used for the landfill
project. About 2,640 acres of privately-owed land in Inperia and
R verside Qounties are offered in exchange for the Federal property; the
private |l ands include inholdings in wlderness areas and desert tortoi se
habitat. @l d Felds and BLM oppose the exchange stay petition, arguing
that appel lants have failed to carry the burden i nposed by a four-part test
custormarily applied to requests to stay Departnental deci sions pendi ng
appeal . See Jan Woncy, 124 | BLA 150, 153 (1992) and authority cited
therein. Nonethel ess, appellants Serra Qub, Desert dtizens agai nst
Pol lution, and Desert Protective Gouncil contend that they have shown a
l'ikelihood of ultinmate success on the nerits of their appeals and wll be
irreparably harned unl ess a stay of the right-of-way grant issues; they
claaimthe threatened injury to appellants if a stay is denied is greater
than any harmthreatened to Gld Felds by a grant thereof, and urge that
public policy favors a stay of the | and exchange.

Appel  ants argue that the proposed exchange viol ates section 206(b) of
the Federal Land Policy and Managenent Act of 1976, 43 US C 8§ 1716(b)
(1994), and inplenenting regul ations at 43 GFR 2201. 3 t hrough 2201. 6,
because val uation for exchange purposes is based upon a fl awed apprai sal
report that wll allow Federal |ands to be transferred at a | oss. They
contend that the appraisers failed to consider that the Federal |and to be

exchanged is proposed to be used as a landfill, and that, as a result, the
| and shoul d be apprai sed as "a highly desirable |andfill |ocation" and
val ued in conparison to landfill sites, instead of being treated as mne

support |ands, an action that greatly underval ues the Federal

property (Stay Petition at 12). Appellants argue al so that the apprai sal
nmay not be currently relied upon because it was nore than 6 nonths ol d when
BLM acting in reliance on the report, val ued the properties to be
exchanged (Satenment of Reasons (SR at 2). Fnally, appellants assert
that the record of decision did not consider the effect of acquisition of
approxi mately 400 acres of private lands that were later added to the
proposed exchange in order to nore cl osely approxi nate the apprai sed val ue
of the Federal lands to be exchanged; the failure to include the additional
acreage inthe BS appellants contend, neans the |ands w | escape needed
envi ronnent al revi ew unl ess BLM prepares an additional environnent al

anal ysis of the effect of bringing the 400-acre tract under BLM
admnistration (SIRat 5).

@ld FHelds and BLMhave both filed answers to the SCR provi ded by
appel lants, and this appeal is nowripe for adjudication on the nerits.
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In considering the stay petition filed in | BLA 96-481 we have, of

necessity, considered the challenge to the | and exchange nade by appel | ants
on the nerits; consequently, the petition for stay is denied and the

deci sion to approve the proposed | and exchange is affirned on the nerits,
bei ng supported by the record on appeal . See generally Texaco Trading &
Transportation Inc., 128 I BLA 239, 241 (1994) (decision on the nerits
concerni ng val uation properly rendered when dealing wth stay petition in
right-of-way rental rate case).

As of August 1, 1994, the fair narket value of the public |ands to be
exchanged was apprai sed at $610, 914. 50, val uing each acre of the 1, 745. 47
parcel at $350. See Appraisal Report of Nchols and Gaston dated Aug. 11,
1994, at 13. Aso as of August 1, 1994, Nchols and Gaston set the fair
nar ket val ue of 321.48 acres of private (offered) lands in the Santa Rosa
Mbunt ai ns that were to be exchanged for public |ands at $150 for each acre,
while 1,920.48 acres of offered | ands on the Chuckwal | a Bench were val ued
at $230 an acre, or a total valuation of $489,932.40 for the offered
private | ands, |eaving a difference of $120,982. 10 between the private and
Qvernnent |ands to be exchanged. See Appraisal Reports dated Aug. 10 and
11, 1994, as nodified by BLMapprai sers on t. 14, 1994, and June 2, 1995.

This difference in val ue was reduced, in conformty to 43 R

2201.6(a) (1), by adding 400.21 acres of additional private lands in the
Chuckwal [ a Bench area. See Exhs. 1 and 2 to Gl d Felds Answer in | BLA 96-
481, Letters dated Dec. 12, 1994, and May 1, 1995, fromBLMto Gl d H el ds
concerni ng equal i zati on of exchange |and val ues. Regarding this additional
| and proposed to be transferred to BLMadmnistration, Gld FHelds offers
the fol l ow ng expl anati on:

@ld FHelds agreed that, rather than nake a cash equal i zation
paynent to the BLM it woul d i ncl ude additional offered lands in
the exchange. The added | ands consisted of a 400 pl us acre tract
of private inholdings in the Little Chuckwal | a Muntai ns

WI derness Area and the Chuckwal | a Bench Area of Critical
Environnental Goncern ("ACEC'). The 400 acre tract consisted of
l ands which Gl d FHelds previously placed under option in order
to use as desert tortoi se conpensation |ands as required in the
US Hsh &WIdlife Service's Bological Qoinion. * * * The
400 acre tract was val ued at $300 per acre or approxi nately
$120, 000 according to an area-w de apprai sal for the ACEC
conducted in 1995. By including the 400 acre tract in the
offered lands, Gld Helds is nowonly required to nmake a cash
equal i zation paynent of $919. 10.

(Exh. 3to Gld Helds Answer, Affidavit of Brian E Donovan at 2).

[1] Inclusion of additional |ands to equalize values in a land
exchange i s authorized by Departnental regul ati on 43 GFR 2201. 6(a), which
provides that "the parties to an exchange nay agree * * * [t]o nodify the
exchange proposal by adding * * * |ands." Wiile appellants allege that
addi ng 400 acres of land in the Chuckwal | a Bench WI derness and ACEC area
require further environnental analysis, it seens unlikely that addition of
400 acres to the larger area al ready admni stered on the Bench by BLM
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as Wl derness and ACEC | and can have any significant environnental effect;
i ndeed, appel | ants have suggested none. Wiile it is obvious that this
400-acre addition nodifies the proposal considered by the environnent al
anal ysis that was before the deci si onnaker when the record of deci sion
issued, it does not appear to warrant preparation of additional
environnental analysis. BLMis required to take such action only when
confronted by newinfornation that is "sufficient to showthat the

renmai ning action wll affect the quality of the hunan environnent in a
significant manner or to a significant extent not already considered."
Woning | ndependent Producers Associ ation, 133 I BLA 65, 85 (1995), quoting
Marsh v. G egon Natural Resources Gouncil, 490 US 360, 374 (1989).

Appel  ants have not i1dentified any "inpacts significantly nore adverse than
those identified" by the environnental anal ysis that was before BLMpri or
to addition of the 400-acre tract. See Woning | ndependent Producers
Association, 133 IBLA at 87.

Mbreover, since addition of the 400-acre tract wll arguably operate
to consol idate Federal ownership of lands wthin a wilderness area, it nay
be, as Gld FHelds contends, that the proposed addition to the exchange
wll have a further mtigating effect on adverse environnental effects from
the landfill project. Such changes do not require additional environnental
analysis. See generally Township of Sringfield v. Lews, 702 F. 2d 426,
436-38 (3d Ar. 1983) (changes inplenenting mtigation neasures in a
hi ghway project did not require further environnental analysis). Ve find,
therefore, that inclusion of the additional 400-acre tract in the exchange
did not significantly affect the project at hand so as to require further
environnental anal ysis by BLM

[2] Ve find no nerit in the contention that the apprai sal report
relied upon by BLMfor conparing the val ues of |lands to be exchanged was
so stale it could not be used by BLM Appel | ants have not submitted an
i ndependent apprai sal show ng the rel ative val ues of the properties of fered
in the exchange, but instead cite nunerous perceived anonalies in the BLM
apprai sal s and di scussions of the appraisals inthe BS See, e.g., Serra
Aub Supplenental SR filed in IBLA 96-305 at 3. Appel | ants argue t hat
such reports have a "shelf life" of 6 nonths under BLM Manual H 2200-1,
Draft Exchange Handbook Ch. M1, J. (Manual) (Mar. 13, 1994). See SR
filed in IBLA 96-481 at 2. The cited Manual section, however, states that
"shelf lifeis an admnistrative, agency determnation.” Wile the Manual
does assune that appraisals generally wll be valid for at |east 6 nonths,
it makes clear that this is a natter of sone flexibility, dependi ng upon
the circunstances of the appraisal itself. Inthis case, BLMnade several
admni strative determnations concerning the apprai sal reports nade by
N chol s and Gaston. The first cane on tober 14, 1994, when BLM apprai ser
John Horyza nodified the reports as explained in detail in his appraisal
review of that date. The second occurred on June 2, 1995, when David A
Reynol ds, the Acting Chief Sate Apprai ser reviewed the N chol s and Gaston
apprai sal reports and the nodification thereof by Hryza. Therein,
Reynol ds not only approved the reports, as nodified, but found that the
valuations arrived at were, for agency purposes, "valid for a period of one
year unl ess the narket shows significant changes before that tine."
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Under these circunstances, appel | ants nust show that the agency found
inerror that the appraisal reports continued to be a valid guide to
val uation of the exchanged land. To do so, in this case, would require
sone show ng that there had been a change in the narket that escaped the
notice of BLMs apprai sers during their reviewof the reports. No such
show ng havi ng been nade, the argunent that the reports were unusabl e
because they were too ol d nust be rejected.

Appel lants al so al l ege that the apprai sal report shoul d have
considered the future effect the proposed |andfill project woul d have upon
the val ue of the Gvernnent property to be exchanged. See Stay Petition in
| BLA 96-481 at 16-17. The N chols and Gaston apprai sal report dated
August 11, 1994, recites that: "Qurrently, there are plans for the mne to
becone part of a najor landfill facility that wll serve prinarily the
Los Angel es Basin." 1d. at 41. Appellants acknow edge this statenent, but
argue that it is inadequate. They argue that "the August 1994 apprai sal
prepared for Gld FHelds by Nchols and Gaston utterly failed to discuss
the possibility that the highest and best use of the affected public | ands
isalandfill site" (Say Petition at 16). Haborating on this argunent,
appel | ants observe that "the apprai sal does not consider either: (1) the
fact that this is one of alimted nunber of promsing cormercial |andfill
sites in Southern Galifornia, or (2) the fact that BLMi ntended those | ands
to be used as an essential part of a particular multi-billion dollar
landfill project."” 1d. at 16, 17.

Appel lants cite no authority for the proposition that the appraisal
report shoul d have been based on an enhanced val ue that the landfill
project, if successfully prosecuted to conpl etion, woul d confer upon the
lands. Nor do appel | ants descri be how such an apprai sal net hod i nvol vi ng
the prediction of future events mght be applied in the context of the
pendi ng exchange transaction. The regul ati on governing appraisals for |and
exchanges, 43 (FR 2200. 0-5(c), provides that an "apprai sal report" nust
provide "an opinion as to the narket value of the lands or interests in
lands as of a specific date(s).” Inthis case, the specific date of the
valuation nade is August 1, 1994. In reaching the opinion offered
concerni ng the Governnent | and, the apprai sers used 11 | and transacti ons
they found to be conparabl e, and considered that the highest and best use
of the Governnent |ands on August 1, 1994, was nining use (Apprai sal Report
dated Aug. 11, 1994, at 43). Wen BLMapprai ser Horyza eval uated the
N chol s and Gaston report, he found that they "correctly rely on the direct
conpari son approach as the only neani ngful nethod of estinating narket
val ue" (Horyza Appraisal Reviewdated Got. 14, 1994, at 2). After
determining that the nunber of conparabl e transactions used was adequate to
satisfy the purpose of the apprai sal reports, Horyza concluded that, wth
sone nodification as described in his review the N chols and Gaston
reports conforned to accepted apprai sal practices and were suitable for use
by BLM Appel | ants have of fered nothing to di sprove this concl usion by the
BLM appr ai ser concerni ng the nethod and substance of the appraisal reports
at issue. Instead, in order to rebut BLMs apprai sal of val ue based on
conpar abl e property transactions, appellants rely on a single transaction.
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This allegedly conparable site, the Republic Inperial landfill, is
described by appel lants as "a snmal |, non-hazardous comrmercial landfill that
currently operates under a Sipul ated Oder of Conpliance and Agreenent
wth the Gounty pending full permtting and approval of a proposed
expansion" (Stay Petition at 12). The 120-acre property, w thout
i nprovenents, was apprai sed by the Inperial Qounty Assessor at $45, 488, 473,
or about $45,737 per acre, in 1992. See Qurtis Declaration in Support of
Say Petition. The transaction that appellants rely upon does not,
therefore, involve a sale or transfer of an interest in the aIIeged
conparabl e property, but is an estinate of val ue nade for tax purposes by a
Galifornia official. A copy of the assessor's tax roll showng this
val uation as established in 1992 is attached as exhibit Bto the stay
petition.

Departnmental regul ati on 43 G-R 2201. 3-3 establ i shes standards for
apprai sal reports for |and exchange purposes. Such apprai sals shoul d
describe (as do the Nchols and Gaston reports), "the physical
characteristics of the |ands bei ng apprai sed; a statenent of all
encunbrances; title information, |ocation, zoning, and present use;, an
anal ysis of the highest and best use; and at |east a 5 year sal es history
of the property.” 43 (FR2201.3-3(d). The Republic Inperial landfill
exanpl e suggested by appel | ants does not neet these standards.

The conparative narket anal ysis used in the apprai sal reports relied
upon by the BLM deci si onnaker does, however, conformto the apprai sal
net hodol ogy recogni zed by the Departnent. See 43 CFR 2201. 3- 3(f). Such
apprai sal' s properly include a description and anal ysis of conparabl e | and
transactions. 43 /R 2201.3-3(g). The N chols and Gaston reports do so.
An apprai sal report that conforns to Departnental regul ations governing
| and exchanges nay properly be relied upon by Departmental deci si onnaker s
if noerror is shown to have been nade by the Gvernnent's apprai sers. See
Brent Hansen, 128 IBLA 17, 19 (1993) and cases cited therein. It is
therefore concl uded, for reasons stated above, that appellants' allegations
of error and i nadequacy in the apprai sal are wthout foundation in fact or
| aw and nust be rej ected.

[3] Argunents addressed to BLMs issuance of the railroad right-of -
way grant allege that BLMacted contrary to a regul ation inpl enenting the
National Environnental Policy Act of 1969, as anended, 42 US C
8§ 4332(2)(OQ (1994), inissuing the rail rlght of -way, because the HS
failed to mention the fact there was pending litigation in state court.
This circunstance is said to be a violation of 40 GFR 1506. 3(d). See,
e.g., Serra Qub Petition to Say flled in IBLA 96-305 at 1. The cited
rule, however, seens |imted to cases "[when an agency adopts a
statenent which is not final within the agency that prepared it." See
40 OFR 1506.3(d). That is not the situation here; in this case BLM
prepared the Federal portion of the HSin ajoint effort wth Inperial
QGounty.  Adoption of a statenent prepared by another agency was never a
possibility inthis case. A though appellants argue that proceedi ngs in
the Galifornia courts concerning conpliance wth provisions of state
environnental |aw are
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relevant to this appeal, they have not shown any actual connection between
the Galifornia and Federal rules that is inplicated in any of these cases.
It cannot be assuned that, as appellants seemto argue, an interpretation
of the Galifornia statute by a Galifornia court is necessarily relevant in
these appeal s before the Departnment. This argunent nust, therefore, be
rej ect ed.

Wii | e appel | ants suggest the railroad right-of-way grant was nade
w thout provision for proper and continuing oversight by BLMand w | |
fragnent desert tortoise habitat, the record does not support this
assertion. The grant provides for renewal under certain conditions, and is
condi ti oned upon conformty to stipulations inposed by BLMand oversi ght by
ot her agencies, including a requirenent to submt to a tortoi se nonitoring
program prescribed by B ol ogical (inion 1-6-95-F30. See Attachnent 1 to
grant. Appel l ants have not shown ot herw se.

It is al so suggested by appel lants that the rail right-of-way mght be
put to unauthorized uses, or mght be later nodified for other purposes,
and that adverse visual inpacts to the | andscape wll occur if the spur is
built. These possibilities, however, are dealt wth in great detail in the
BS and the right-of-way application itsel f; appellants have not shown t hat
the findings nade by BLMthat adequate mitigation neasures wll protect the
envi ronnent fromsignificant adverse inpacts were in error in any way.

Wii | e appel | ants suggest that harmw || be done to tortoi se habitat by
construction of the proposed spur, the US HFHsh and WIdlife Service
concludes to the contrary that, as a result of mtigation neasures proposed
by BLM the situation of the tortoi se shoul d i nprove (B ol ogi cal (i ni on
for the Mesquite Regional Landfill dated Nov. 27, 1995, at 17). Appellants
have not shown error in this finding.

W& therefore concl ude, on the consolidated record before us in these
appeal s, that appellants have failed to showerror in the record of
deci sion approving a | and exchange and railroad right-of-way grant in
connection wth the Mesquite Regional Landfill project. To the extent not
specifical |y addressed herein, appellants' additional argunents have been
consi dered and rej ect ed.

Accordingly, pursuant to authority delegated to the Board of Land
Appeal s by the Secretary of the Interior, 43 QR 4.1, the petition to stay
the | and exchange i s denied and the deci si on appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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